Excerpt from "The Declaration of Independence: A Study in the History of Political Ideas", by Carl L Becker

It is not enough, said Condorcet, that the rights of man "should be written in the books of philosophers and in the hearts of virtuous men; it is necessary that ignorant or weak men should read them in the example of a great people. America has given us this example. The act which declares its independence is a simple and sublime exposition of those rights so sacred and so long forgotten. (...)

Modern democracy has accepted one article of the Jeffersonian philosophy -- that government rests upon the consent of the governed; and this article, in the form of the right of the majority to rule, it has even erected into an article of faith. For this dogma a theoretical foundation had  indeed to be found. The simplest, the naive, way to justify majority rule was of course to fall back upon force -- the majority has the power, and therefore the right; we decide matters "by counting heads instead of by breaking them," which seems to mean that it is right for the minority of  heads to submit in order to avoid being broken by the majority of hands. This idea may sometimes be seen at work in the minds even of those who professed to defend the doctrines of the Declaration of Independence. ...

The object of society is to achieve the greatest good of all its members; do not ask what rights men have in society, but what benefits they derive from it. In the long run no man can decide for another what is good for that other. Each must decide for himself; and so, if you give each man a voice in deciding what is to be done and how, each man to count for one and none for more than one, the result will be to bring about the greatest good of all, or at least 'the greatest good of the greatest number,' which is perhaps the nearest approximation to the greatest good of all. ... 

If the classic philosophy of the American Declaration of Independence and the French Declaration of Rights proved unacceptable to the nineteenth century, it was thus not because it could be easily made the basis of democratic government, but because it had been, and could again be,  so effectively used as a justification of revolutionary movements. ...

"all men are born free and equal, and have certain unalienable rights" -- Massachusetts constitution of 1780

"All men are born equally free and independent" -- New Hampshire constitution of 1784

"All men, when they form a social compact, are equal in rights" -- Kentucky constitution of 1792

these phrases, with at most slight verbal changes, reappear in most of the Western state constitutions.

In the South, after the rise of the anti-slavery controversy, there were good reasons for not doing so; but even there it was found simpler on the whole to edit the phrases than to omit them altogether. Thus, in the constitutions of Alabama, Arkansas, Florida, Kentucky (1799), Mississippi, and Texas (1845), the phrase "All men, when they form a social compact, are equal" was changed to read "All freemen, when they form a social compact, are equal." No danger in affirming that all freemen are equal, and have certain inalienable rights -- particularly the right of property. 

The persistence of the political philosophy of the Declaration in the state constitutions must be mainly attributed to the conventional acceptance of a great tradition; particularly so during the thirty years prior to the Civil War, when political, north and south, were ridiculing as fallacies, as glittering generalities, the very principles which were being proclaimed afresh in nearly every constitution of the time. During these decades, the ideas of the Declaration survived as a living faith chiefly among those who felt that slavery was an evil requiring immediate and desperate remedies. The old Jefferonian anti-slavery sentiment had disappeared, or was rapidly disappearing, in the South. Cotton was king, and the contton planters were determined to maintain their slaves at all hazards. In the North, business interests, depracating agitation as inimical to prosperity, were all for holding fast to the sacred constitution as a prescriptive safeguard of liberty. Liberty they would defend, to be sure -- "Liberty and Union, one and inseparable." ... Every honest man, they thought, must know that slavery was a damnable rime against human nature; and yet the United States, proclaiming as its birthright that all men are created equal, not only persisted in the crime, but defended it as a necessary evil or a positive good, thus crowning national dishonor with a mean hypocrisy.

With this crime the abolitionists refused to compromise. Let the Union perish, if it must be so, yes, a thousand times! Honor and righteousness are more precious than law and order. There is a higher allegienace than loyalty to the state. The Constitution, cried Garrison, is a "covenant with death" an "agreement with hell." Neither the Constitution nor the general good is the supreme law of the state, Channing affirmed. "Man has rights by nature. . . . In the order of things they preceded society, lie at its foundation, constitute man's capacity for it, and are the great objects of social institutions." "We should be men first and subjects afterward," said Thoreau. "It is not desirable to cultivate respect for law, so much as for the right. . . . How does it become a man to behave toward the American government today? I answer, that he cannot without disgrace be associated with it. I cannot for an instant recognize that political organization as my governement which is the slave's government also." In justification of their revolt against the established regime, the abolitionists naturally turned to the Declaration of Independence. From the positive law, they appealed to a "higher law." They would obey, not the Constitution, but conscience; they would defend, not the legal rights of American citizens, but the sacred and inalienable rights of all men.

The abolitionists, like the French republicans and the followers of Mazzini in Europe, were but a revolutionary minority. By the great majority, both north and south, they were despised as fanatics and feared as incendiaries. Conservative men in the North did not defend slavery. They recognized it as in itself an evil, and in increasing numbers wished to restrict the spread of the evil, in the hope that, all in good time, it would disappear of its own accord. This they thought might come to pass if men would be patient and reasonable. But they thought that the abolitionists, with criminal disregard of consequences, were creating throughout the country an ugly temper which threatened civil strife and a dissolution of the beloved Union. They therefore refused to recognize rights that were not constitutionally defined, and sought for a solution to the slavery question in correct judicial interpretation. ... "Is it man as he ought to be," asked Rufus Choate, "or man as he is, that we must live with? . . . Do you assume that all men . . . uniformly obey reason? . . . Where on earth is such a fool's paradise as that to be found?"

Southern slave owners were ready to deny the self-evidence truths of the Declaration long before Rufus Choate pronounced them glittering generalities; yet they were at first somewhat embarrassed by the fact that the Declaration had been written by the great Jefferson. Loyalty to Jefferson died hard. But perhaps Jefferson did not mean what he said. "Our forefathers," Governor Hammond explained, "when they proclaimed this truth [that all men were created equal] to be self-evident, were not in the best mood to become philosophers, however well calculated to approve themselves the best of patriots. They were much excited, nay, rather angry." They were angry with George III; and what they meant to assert was only that kings and nobles and Englishmen were no better than simple American freemen. If Jefferson meant more than that it must be ascribed to the fact that he was unduly influenced by the French school of thought. "The phrase was simply a finely sounding one, significant of that sentimental French philosophy, then so current, which was destined to bear such sanguinary consequences."

A God-fearing people, such as the South had now become, could not be expected to follow even Jefferson in subscribing to ideas that were obviously tainted with French atheism. "All this," the Rev. Frederick Ross asserted, "every word of it, every jot and tittle, is the liberty and equality claimed by infidelity. God has cursed it seven times in France since 1793." 

To hint that Jefferson was an atheist who did not mean what he said was nevertheless not an adequate defense of slavery. Practical men in the North could pronounce the words ‘glittering generalities’ and let it go at that. They did not own slaves; they did not even defend slavery, they only accepted it as an existing evil to be dealt with practically. But Southern slave owners, denounced by the abolitionists as criminals, and conscious of a certain air of condescension with which even sensible men in the North regarded their ‘peculiar institution,’ could not keep an easy conscience without a profound conviction that slavery was a positive good. Profound convictions were not to be nourished by contemplating the compromises of the Constitution. Slave owners, as well as abolitionists, needed a higher law; but the higher law which they needed could not be found in the Declaration of Independence. They could adequately meet the abolitionists, who affirmed that slavery was a flagrant breach of the “laws of nature and of nature’s God,” by proving that, on the contrary, slavery was in tune with the cosmic harmonies. They had therefore to work out a social philosophy which would relieve them of all responsibility by reconciling society as it is with society as God in his inscrutable providence had intended it to be.

The key to the new philosophy was found in a re-definition of that ancient and battered but still venerable concept of Nature. Continental writers had already achieved this essential task; and it was Thomas Dew, fresh from German universities, who showed the South that natural law, properly conceived, might still be made the sure foundation of African slavery. Nature, he argued, is clearly the work of God, and man is the product of nature — it is “the nature of man to be almost entirely the creature of circumstances.” Now, since God has permitted men to enslave each other in every stage of human history, slavery must be in accord with the nature of man. Admit that slavery is an evil; yet, since the God of nature is perfect, “evil is not the sole object and end of creation,” but only incidental to some universal good. “Well, then, might we have concluded, from [248] the fact that slavery was the necessary result of the laws of mind and matter, that it marked some benevolent design, and was intended by our Creator for some useful purpose.” And so, sure enough, it turned out, upon an unprejudiced examination of history, that human progress, in every stage of development, had been possible only because superior men gained leisure and opportunity by subjugating their inferiors. Thus God and Nature had decreed slavery as the price of civilization.

A general principle such as this, which implied that “the actual is the rational,” permitted of extreme conclusions: “Man is born to subjection. . . . The proclivity of the natural man is to domineer or to be subservient”: “It is as much in the order of nature that men should enslave each other as that other animals should prey upon each other.”2 Well, what if the slave should cease to be subservient and begin to prey? Would it not be in the order of nature that the slave should kill his master and run away? And would not the slave who ran away, and the abolitionist who aided him, both be doing God’s will, if God permitted the enterprise to succeed? This was perhaps going too far. It needed to be demonstrated that obedience to the Fugitive Slave Law was more effectively in accord with God’s purpose than the inclination of the slave to run away. The general principle had therefore to be so stated that the positive law of any particular state would make an integral part of the universal law of nature.

“while man is. . . so formed as to feel what affects others, as well as what affects himself, he is, at the same time, so constituted as to feel more intensely what affects himself directly, than what affects him indirectly through others.” His feeling what affects others fits him to live with others, in the social state; but his feeling more intensely what affects himself results in a “tendency to a universal state of conflict, between individual and individual,” which, if not restrained by some controlling power, will end “in a state of universal discord and confusion, destructive of the social state and the ends for which it is ordained. This controlling [251] power. . . is government.”1 Thus society is necessary to satisfy men’s needs, and government is necessary to restrain their wickedness; and both are “natural” because God has so constituted man that he cannot live without them.

As government is essential for the existence of man in society, liberty is essential for his progress and perfection.

To perfect society, it is necessary to develop the faculties, intellectual and moral, with which man is endowed. But the main spring to their development, and, through this, to progress, improvement and civilization, with all their blessings, is the desire of individuals to better their condition. For this purpose, liberty and security are indispensable. Liberty leaves each free to pursue the course he may deem best to promote his interest and happiness, as far as it may be compatible with the primary end for which government is ordained.2

How far individuals may be left thus free will obviously depend upon circumstances — upon the special circumstances external and internal, of the particular community.[252]

It is a great and dangerous error to suppose that all people are equally entitled to liberty. It is a reward to be earned, not a blessing to be gratuitously lavished on all alike; — a reward reserved for the intelligent, the patriotic, the virtuous and deserving; — and not a boon to be bestowed on a people too ignorant, degraded and vicious, to be capable either of appreciating or enjoying it. . . . An all-wise Providence has reserved it, as the noblest and highest reward for the development of our faculties, moral and intellectual. This dispensation seems to be the result of some fixed law. . . . The progress of a people rising from a lower to a higher point in the scale of liberty, is necessarily slow; — and by attempting to precipitate it, we either retard, or permanently defeat it.1

Liberty in this sense, which is (somewhat inconsistently) both the cause and the reward of progress, implies inequality of condition. That there must be, in popular government, “equality of citizens, in the eyes of the law,” Calhoun concedes. But to attempt to establish “equality of condition” would be to “destroy both liberty and progress.”

In order to understand why this is so, it is necessary to bear in mind, that the main spring to progress is, the [253] desire of individuals to better their condition. . . . Now, as individuals differ greatly from each other, in intelligence, sagacity, energy, perseverence, skill, habits of industry and economy, physical power, position and opportunity — the necessary effect of leaving all free to exert themselves to better their conditions, must be a corresponding inequality. . . . The only means by which this result can be prevented are, either to impose such restrictions on the exertions of those who may possess [ability] in a high degree, as will place them on a level with those who do not; or to deprive them of the fruits of their exertions. But to impose such restrictions on them would be destructive of liberty — while to deprive them of the fruits of their exertions, would be to destroy the desire of bettering their condition. . . . and effectually arrest the march of progress.1

From this point of view, the self-evident truths of the Declaration of Independence were fallacies chiefly because they were derived from a false conception of nature. It might well be that all men are equal in a state of nature, “meaning, by a state of nature, a state of individuality, supposed to have existed prior [254] to the social and political state, and in which men lived apart and independent of each other.” In such a state all men would indeed be free and equal.

But such a state is purely hypothetical. It never did, nor can exist; as it is inconsistent with the preservation and perpetuation of the race. It is, therefore, a great misnomer to call it the state of nature. Instead of being the natural state of man, it is, of all conceivable states, the most opposed to his nature — most repugnant to his feelings, and most incompatible with his wants. His natural state is the social and political — the one for which his Creator made him, and the only one in which he can preserve and perfect his race. . . . It follows, that men, instead of being born in it (the so-called state of nature) are born in the social and political state; and of course, instead of being born free and equal, are born subject, not only to parental authority, but to the laws and institutions of the country where born, and under whose protection they draw their first breath.

What is the nature of things?

"Since modern philosophy has strangely abused the word nature, it is necessary to determine its true sense. The nature or essence of every being is that which makes it what it is, and without which it would not be that being. . . . God has created these beings with the most perfect natures, and has placed them in certain necessary relations, relations that is to say most appropriate to the attainment of their ends."

The instinct of man leads him to form societies; and these societies, since they exist, are “in the nature of man.” Like man himself, society has “existence for its object, and it must naturally tend toward its own conservation, toward its own perfection, as man by his nature tends toward existence and happiness.”1

If, then, society as it has developed and as it exists is the very work of nature, how absurd to say, as Rousseau and the Philosophers said: Go to, we will reconstruct society along rational lines, according to the nature of man. Men might as well try to change their own skins as to try, with conscious deliberation, to reconstruct society. “It is not for man to construct society; it is for society to fashion man.”2 Rousseau did not understand this profound truth; and because he did not understand this, he did not understand the true source of law and social authority. The source of law is no doubt the “general will,” as Rousseau maintained; but he misconceived the meaning of the general will, just as he misconceived the meaning of nature. The “general will” is not the mere sum of individual wills, determined by no matter what hocus pocus of compact or [262] ballot box. “Every being has a will, if it be intelligent, a tendency, if it be material, to attain its end. . . . Political and natural society has an end, which is the production or the conservation of beings.” Therefore political society “wills the laws or necessary relations between beings; if it wills them, it produces them, or is itself produced by them, since the general will is necessarily efficacious.”1 This is a way of saying that the general will is the sum of those natural influences which shape the life of a people; and since it is God who creates nature and works through it, the general will is the same as the will of God. Thus Bonald sets up, for the purpose of keeping the individual in his place, a doctrine of the social will which functions without regard to what the individual consciously wills. “Man exists only for society, and society shapes him for its own purposes.”

Law, like language, is a natural moral product of a people, no more than the persistent custom of a nation, springing organically from its past and present life. The business of the legislator is therefore not to “make” law, but to discover, through historical research, what it is.

The state itself, according to Savigny, is no more to be created by conscious deliberation than law or language. It also springs organically from the life and history of a people. It originates in “a higher necessity, in a creative power working from within. . . . The generation of the state is thus also an aspect of the generation of law, and it is certainly the highest degree of that generation.”

... "the institutions of any nation were properly but an expression of the life of the people, no more than the crystallization of its tradition, the cumulative deposit of its experience, the résumé of its history. It implied that every people has, therefore, at any given time, the social order which nature has given [266] it, the order which is on the whole best suited to its peculiar genius and circumstance, the order which is accordingly the embodiment of that freedom which it has achieved and the starting point for such further freedom as it may hope to attain.

the progress of mankind was strictly conditioned by the ‘individuality of nations.’ ... each one at some period taking the lead and contributing something distinctive, something proper to its peculiar genius, to the common possession.

Ranke ... does not seek for that which is common to all peoples, but for that which is distinctive in each people. His interest in universal history never disturbs his faith in the ‘individuality of nations’; and hence he does not identify humanity with the universal man, with “man in general,” but with the particular nation (or great men speaking for the nation), at the moment when it most clearly exhibits the nation’s peculiar genius or individuality. When it does this “it enters into relations so intimate [270] with all the powers of the world that its history, in a certain sense, expands into universal history.” 

In each state, he says, “some particular moral or intellectual principle predominates: a principle prescribed by an inherent necessity, expressed in determinate forms, and giving birth to a peculiar condition of society or character of civilization.” The historian will note these distinctive characteristics of the different nations, and record the events in which they find expression; and he will do well to record them just as they occurred,1 bad and good together, since thus it is and not otherwise that God has made men and nations, through whose actions he indeed reveals himself. This is after all the ultimate truth, that history is God’s work, which we must submit to, but which we may seek to understand in order that we may submit to it intelligently.

Natural rights in the sense of the Declaration of Independence, could not be a possession of the individual who was thus securely imprisoned in the social process. Rights he still did possess, rights that were even “natural” and God-given in their way; but they were not something to be fought for and won. Since the rights which God and nature gave him were little more than the privileges, or absence of privileges, which the positive law conferred, it was indeed not always easy to tell the difference between rights and wrongs. Perhaps there was consolation in thinking that one’s rights or wrongs, such as they were, were useful to that “society” which “shapes man for its own purposes”; and so long as the individual could be sure the purpose was beneficent, and would benefit some one in the long run, he might be content to sacrifice himself for the ultimate good which God could see even if he himself could not. But if the [274] social process should some time cease to be visualized as the progressive realization of God’s purpose, the individual was likely to find his prison rather stuffy, might even find it impossible to associate the idea of rights in any sense with conditions that had every appearance of being ugly and meaningless.

At the same time the fruitful discoveries of natural science, particularly the great discovery of Darwin, were convincing the learned world that the origin, differentiation, and modification of all forms of life on the globe were the result of natural forces in a material sense; and that the operation of these forces might be formulated in terms of abstract laws which would neatly and sufficiently account for the organic world, just as the physical sciences were able to account for the physical world. When so much the greater part of the universe showed itself amenable to the reign of a purely material natural law, it was difficult to suppose that man (a creature in many respects astonishingly like the higher forms of apes) could have been permitted to live under a special dispensation. It was much simpler to assume one origin for all life and one law for all growth; simpler to assume that man was only the most highly organized of the creatures (the missing link would doubtless shortly be found), and to think of his history accordingly, as only a more subtly negotiated struggle for existence and survival.

n this view of things, neither God nor the Transcendent Idea seemed any longer a necessary part of the social process. The social process would go on very well by itself. But what its purpose was, or whether it would ever come to any good end, who could say? Herbert Spencer, having replaced God by the Unknowable, could only affirm that the social process was one phase of the evolution of all things “from an indefinite, incoherent homogeneity to a definite, coherent heterogeneity.” This might be illuminating, but it was not the same thing as Ranke’s idea that ultimate purposes could safely be left to God, or as Hegel’s notion that the Transcendent Idea was working steadily toward Freedom. Yet it left the individual more diminished than ever, and more helplessly bound. In a universe in which man seemed only a chance deposit on the surface of the world, and the social process no more than a resolution of blind force, the ‘right’ and the ‘fact’ were indeed indistinguishable; in such a universe the rights which nature gave to man were easily thought of as measured by the power he could exert. Aggressive nationalism found this idea convenient for the exploitation of backward races; while militant socialists, proclaiming anew the social revolution, and giving but a passing glance at the old revolutionary doctrine of the Declaration of Independence and the Declaration of the Rights of Man, found their ‘higher law’ in nature and natural law indeed, but in natural law reconceived in terms of the Marxian doctrine of the class conflict.

To ask whether the natural rights philosophy of the Declaration of Independence is true or false is essentially a meaningless question. When honest men are impelled to withdraw their allegiance to the established law or custom of the community, still more when they are persuaded that such law or custom is too iniquitous to be longer tolerated, they seek for some principle more generally valid, some ‘law’ of higher authority, than the established law or custom of the community. To this higher law or more generally valid principle they then appeal in justification of actions which the community condemns as immoral or criminal. They formulate the law or principle in such a way that it is, or seems to them to be, rationally defensible. To them it is ‘true’ because it brings their actions into harmony with a rightly ordered universe, and enables them to think of themselves as having chosen the nobler part, as having withdrawn from a corrupt world in order to serve God or Humanity or a force that makes for the highest good.

In different times this higher law has taken on different forms — the law of God revealed in Scripture, or in the inner light of conscience, or in nature; in nature conceived as subject to rational control, or in nature conceived as blind force subjecting men and things to its compulsion. The natural rights philosophy of the Declaration of Independence was one formulation of this idea of a higher law. It furnished at once a justification and a profound emotional inspiration for the revolutionary movements of the seventeenth and eighteenth centuries. Founded upon a superficial knowledge of history it was, certainly; and upon a naive faith in the instinctive virtues of human kind.Yet it was a humane and engaging faith. At its best it preached toleration in place of persecution, goodwill in place of hate, peace in place of war. It taught that beneath all local and temporary diversity, beneath the superficial traits and talents that distinguish men and nations, all men are equal in the possession of a common humanity; and to the end that concord might prevail on the earth instead of strife, it invited men to promote in themselves the humanity which bound them to their fellows, and to shape their conduct and their institutions in harmony with it.

This faith could not survive the harsh realities of the modern world. Throughout the nineteenth century the trend of action, and the trend of thought which follows and serves action, gave an appearance of unreality to the favorite ideas of the age of enlightenment. Nationalism and industrialism, easily passing over into an aggressive imperialism, a more trenchant scientific criticism steadily dissolving its own ‘universal and eternal laws’ into a multiplicity of incomplete and temporary hypotheses — these provided an atmosphere in which faith in Humanity could only gasp for breath. “I have seen Frenchmen, Italians, Russians,” said Joseph de Maistre, “but as for Man, I declare I never met him in my life; if he exists, it is without my knowledge.”1 Generally speaking, the nineteenth century doubted the existence of Man. Men it knew, and nations, but not Man. Man in General was not often inquired after. Friends of the Human Race were rarely to be found. Humanity was commonly abandoned to its own devices.
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